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other applicable statutory authority;
and

(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002, or under
any other applicable statutory author-
ity;

(15) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(16) Unless there are applicable con-
tractual or statutory provisions to the
contrary, amounts paid on or deducted
for the debt, which are later waived or
found not owed to the United States,
will be promptly refunded to the em-
ployee; and

(17) Proceedings with respect to such
debt are governed by 5 U.S.C. 5514.

(b) The Secretary will retain evi-
dence of service indicating the date of
mailing of the notice.

§33.5 Review of department records
relating to the debt.

(a) To inspect or copy Department
records relating to the debt, the em-
ployee must send a written request to
the Department official or office des-
ignated in the notice of intent to offset
stating his or her intention. The writ-
ten request must be received by the De-
partment within 15 days from the em-
ployee’s receipt of the notice.

(b) In response to a timely request as
described in paragraph (a) of this sec-
tion, the designated Department offi-
cial shall notify the employee of the lo-
cation and time when the employee
may inspect and copy such records. If
the employee or employee’s representa-
tive is unable to personally inspect
such records as the result of geo-
graphical or other constraints, the De-
partment shall arrange to send copies
of such records to the employee.

§33.6 Hearings.

(a) Petitions for hearing. (1) To request
a hearing concerning the existence or
amount of the debt or the offset sched-
ule established by the Department, the
employee must send a written petition
to the office designated in the notice of
intent to offset, see §33.4(a)(10), within
15 days of receipt of the notice.

(2) The petition must:

(i) Be signed by the employee;

(ii) Fully identify and explain with
reasonable specificity all the facts, evi-
dence, and witnesses, if any, that the
employee believes support his or her
position; and

(iii) Specify whether an oral or paper
hearing is requested. If an oral hearing
is requested, the request should explain
why the matter cannot be resolved by
review of the documentary evidence
alone.

(3) The timely filing of a petition for
hearing shall stay any further collec-
tion proceedings.

(b) Failure to timely request. (1) If the
petition for hearing is filed after the
15-day period provided for in paragraph
(a)(1) of this section, the Secretary
may grant the request if the employee
can establish that the delay was the re-
sult of circumstances beyond the em-
ployee’s control, or that the employee
failed to receive actual notice of the
filing deadline.

(2) An employee waives the right to a
hearing, and will have his or her dis-
posable pay offset in accordance with
the offset schedule established by the
Department, if the employee:

(i) Fails to file a timely request for a
hearing, unless such failure is excused;
or

(ii) Fails to appear at an oral hear-
ing, of which the employee was noti-
fied, unless the hearing official deter-
mines that the failure to appear was
due to circumstances beyond the em-
ployee’s control.

(c) Form of hearings. (1) General. After
the employee requests a hearing, the
hearing official shall notify the em-
ployee of the form of the hearing to be
provided. If the hearing will be oral,
the notice shall set forth the date,
time, and location of the hearing. If
the hearing will be a review of the
written record, the employee shall be
notified that he or she should submit
evidence and arguments in writing to
the hearing official by a specified date,
after which the record shall be closed.
The date specified shall give the em-
ployee reasonable time to submit docu-
mentation.

115



§33.7

(2) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone because an issue of
credibility or veracity is involved.
Where an oral hearing is appropriate,
the hearing is not an adversarial adju-
dication and need not take the form of
an evidentiary hearing, i.e., the rules
of evidence need not apply. Oral hear-
ings may take the form of, but are not lim-
ited to:

(i) Informal conferences with the
hearing official in which the employee
and agency representative will be given
full opportunity to present evidence,
witnesses, and arguments;

(ii) Informal meetings in which the
hearing official interviews the em-
ployee; or

(iii) Formal written submissions with
an opportunity for oral presentations.

(3) Paper hearing. If the hearing offi-
cial determines that an oral hearing is
not necessary, the hearing official will
make the determination based upon a
review of the available written record.

(4) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this part. Wit-
nesses who testify in oral hearings will
do so under oath or affirmation.

(d) Written decision. (1) Date of deci-
sion. The hearing officer shall issue a
written opinion stating his or her deci-
sion, based upon documentary evidence
and information developed at the hear-
ing, as soon as practicable after the
hearing, but not later than sixty (60)
days after the date on which the hear-
ing petition was received by the cred-
itor agency, unless the employee re-
quested a delay in the proceedings, in
which case the 60-day decision period
shall be extended by the number of
days by which the hearing was post-
poned. The recipient of an employee’s
request for a hearing must forward the
request expeditiously to the Depart-
mental Appeals Board so as to not
jeopardize the Boards’s ability to issue
a decision within this 60-day period.

(2) Content of decision. The written de-
cision shall include:

(i) A statement of the facts presented
to support the origin, nature, and
amount of the debt;

45 CFR Subtitle A (10-1-15 Edition)

(ii) The hearing official’s findings,
analysis, and conclusions, including a
determination whether the employee’s
petition for hearing was baseless and
resulted from an intent to delay cred-
itor agency collection activity; and

(iii) The terms of any repayment
schedule, if applicable.

(e) Failure to appear. In the absence of
good cause shown, an employee who
fails to appear at a hearing shall be
deemed, for the purpose of this part, to
admit the existence and amount of the
debt as described in the notice of in-
tent. If the representative of the cred-
itor agency fails to appear, the hearing
official shall proceed with the hearing
as scheduled and make a determination
based upon oral testimony presented
and the documentary evidence sub-
mitted by both parties. With the agree-
ment of both parties, the hearing offi-
cial shall schedule a new hearing date,
and both parties shall be given reason-
able notice of the time and place of the
new hearing.

§33.7 Obtaining the services of a hear-
ing official.

(a)(1) When the Department is the
creditor agency, the office designated
in §33.4(a)(10) shall schedule a hearing,
if one is requested by an employee, be-
fore a hearing official.

(2) When the Department cannot pro-
vide a prompt and appropriate hearing
before an administrative law judge or a
hearing official furnished pursuant to
another lawful arrangement, the office
designated in §33.4(a)(10) may:

(i) When the debtor is not an em-
ployee of the Department, contact an
agent of the employee’s paying agency
designated in 5 CFR part 581, appendix
A, to arrange for a hearing official; or

(ii) When the debtor is an employee
of the Department, contact an agent of
any agency designated in 5 CFR part
581, appendix A, to arrange for a hear-
ing official.

(b)(1) When another agency is the
creditor agency, it is the responsibility
of that agency to arrange for a hearing
if one is requested. The Department
will provide a hearing official upon the
request of a creditor agency when the
debtor is employed by the Department
and the creditor agency cannot provide
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